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Defendant and Counterclaim-Plaintiff Amber Laura Heard (“Ms. Heard") respectfully
moves this Court (o sel aside the jury’s verdict on all three Counts of Plaintiff and Counterclaim-
Defendant John C. Depp II's (*Mr. Depp”) Complaint, dismiss the Complaint, alternatively to
order a new trial, and to investigate potential improper juror service. In support, Ms. Heard
relies upon the prior record, including objections and arguments during hearings and at trial,
Motions in Limine, Motions to Strike, and the arguments following.

SUMMARY OF ARGUMENT

From the beginning, Mr. Depp set out 1o try this case as a domestic relations dispute he
wished he had tried, rather than settled, in 2016. Mr. Depp’s counsel argued throughout the trial
that the issues before the jury began 6 years ago — when Ms. Heard obtained a Domestic
Violence Temporary Restraining Order (“DVTRO”) against Mr. Depp on May 27, 2016. Mr.
Depp and his legal team told the jury they were seeking to restore Mr. Depp’s reputation and his
legacy for his children — that this was the first time Mr. Depp has been able to tell his story since
Ms. Heard obtained the DVTRO in 2016.

The claims in this case were far different than the case Mr. Depp tried to the jury. Mr.
Depp’s claims arose from an Op-Ed published in the Washington Post on December 18,2018 -
two and one-half years later. Mr. Depp alleged that three statements, one the title authored by
the Washington Post, formed the basis of his defamation claims. To avoid explaining to the jury
the UK Final Judgment finding Mr. Depp to have committed 12 acts of domestic violence,
including sexual violence, Def. Ex. 133, Mr. Depp represented to the Court he would limit his
damages claims to the period December 18, 2018 through November 2, 2020 — the date of the
UK Judgment. Yet Mr. Depp made no such effort at any point in the trial to so limit his claimed

damages. Instead, throughout even the Closings, Mr. Depp continued to urge the jury to restore



his reputation and legacy to his children as a result of Ms. Heard accusing Mr. Depp in May
2016 of domestic violence and obtaining a DVTRO.

The jury’s verdict was obviously influenced by Mr. Depp’s pleas in the face of the
Court’s preclusion of Ms. Heard from introducing evidence that Mr. Depp had already, in fact,
been adjudicated in the Court of his choosing to have committed not just one act of domestic
abuse — all that was needed in this case for a defense verdict — but 12 acts of domestic violence,
including sexual violence. The exclusion of the UK Judgment, coupled with Mr. Depp’s
continuous urging to the jury to go back six years and exonerate him and restore his reputation,
resulted in an indefensible $10 million compensatory damage verdict and $5 million punitive
damage verdict. The verdict is excessive as a matter of law in light of the evidence and law, and
should be set aside.

Further evidencing the confusion resulting from Mr. Depp’s efforts to relitigate the 2016
domestic relations matter without the truth of the UK judgment, the jury’s dueling verdicts are
inconsistent and irreconcilable. The finding of defamation against Ms. Heard with a $2 million
award is inconsistent with the finding of defamation against Mr. Depp with a $15 million award.
In the face of these inconsistent verdicts, the Judgment should be set aside, and a new trial
ordered.

At trial, Mr. Depp proceeded solely on a defamation by implication theory, abandoning
any claims that Ms. Heard’s statements were actually false. But where, as here, (a) the statements
are true on their face — which Mr. Depp never challenged, (b) the plaintiff is a public figure —
which Mr. Depp has conceded he is, and (c) the subject matter of the Op-Ed is on matters of
public concern - which this Court earlier determined as a matter of law, the First Amendment

prohibits claims by implication. While this appears to be a case of first impression in Virginia,



dicta in our Courts and holdings in other courts in similar circumstances warrant applying this
doctrine to this case, setting aside the Judgment, and dismissing the Complaint.

Mr. Depp never challenged the fact that Ms. Heard did not write the title of the Op-Ed,
one of three of the defamatory statements comprising Mr. Depp’s defamation claims. Instead,
Mr. Depp contended Ms. Heard’s tweet of a link to the article the following day constituted
actionable republication. In addition to establishing dangerous precedent suggesting anyone
tweeting or retweeting an article or link can be independently liable for the content, this
interpretation is beyond the reach of Virginia law on republication. Because nothing in Ms.
Heard’s tweet constituted a legally enforceable republication, this Count should be dismissed.
Since the damages award does not separate out the three separate statements, in the event the
Court does not dismiss all three Counts, the Judgment should be set aside, and a new trial
ordered on the remaining claims.

For the jury to find Ms. Heard demonstrated actual malice, Mr. Depp was required to
establish at the time the Op-Ed was published, Ms. Heard did not believe she had been abused or
that she had doubts about whether she was abused. But Mr. Depp presented no evidence that
Ms. Heard did not believe she was abused. Instead, the evidence overwhelmingly supported Ms.
Heard believed she was the victim of abuse at the hands of Mr. Depp. Therefore, Mr. Depp did
not meet the legal requirements for actual malice, and the verdict should be set aside.

Next, Mr. Depp improperly relied on time-barred and judicially privileged statements as
the basis for his defamation by innuendo claims. Although actionable innuendo must be drawn
from the four corners of the document, in this case, it could only be drawn from the reference in
the article to Ms. Heard obtaining a DVTRO against Mr. Depp in 2016. This warrants setting

aside the verdict on all three of the Defamation Counts.



Finally, the information on the jury panel list appears to be inconsistent with the identity
and demographics of one of the Jurors. Juror No. 15 was apparently born in 1970, not 1945, as
reported to and relied upon by the parties - including Ms. Heard - in selecting a jury panel.
Given the requirements for verification of each juror, it appears the identity of the juror was not
verified. It is unclear if Juror No. 15 was in fact ever summoned for jury duty or qualified to
serve on the panel. This warrants an investigation by this Court to determine if the Juror was in
fact summoned, and whether the due process rights of the parties were bypassed. Depending
upon the results of the investigation, this may justify setting aside the verdict in its entirety and
setting this matter for a new trial.

ARGUMENT

I. THE DAMAGES AWARDED BY THE JURY ARE
UNSUPPORTED BY THE EVIDENCE AND THE LAW

The jury returned a verdict in the amount of $10 million in compensatory damages and
$5 million in punitive damages. The punitive damages amount was reduced to the statutory cap
of $350,000 pursuant to Va. Code § 8.01-38.1. These damage awards were unsupported by the
evidence presented at trial and cannot be upheld as a matter of law. Under Va. Code § 8.01-383,
where damages awarded are too small or too excessive, courts have the authority to order a new
trial, on all issues or solely on the issue of damages, or remittitur. While, as a general rule, a trial
court should not disturb a jury award that has been fairly rendered and based upon competent
evidence, “Courts have a duty to correct a verdict that plainly appears to be unfair or would
result in a miscarriage of justice.” Poulston v. Rock, 251 Va. 254, 258 (1996); see also Smithey
v. Sinclair Refining Co., 203 Va. 142, 148 (1961).

“Circumstances which compel setting aside a jury verdict include a damage award that is

so excessive that it shocks the conscience of the court, creating the impression that the jury was



influenced by passion, corruption, or prejudice; that the jury has misconceived or misunderstood
the facts or the law: or, the award is so out of proportion to the injuries suffered as to suggest that
it is not the product of a fair and impartial decision.” Poulston, 251 Va. at 258. “Setting aside a
verdict as excessive under these conditions is an exercise of the inherent discretion of the trial
court.” /d. at 258-59.

Here, the jury’s determination of $10 million in compensatory damages is excessive as a
matter of law, as there is no evidence to support the verdict. Mr. Depp was limited to damages
from December 18, 2018 (the date of Ms. Heard’s Op-Ed) through November 2, 2020 (the date
the Court ruled in the United Kingdom that Mr. Depp had committed at least 12 acts of domestic
violence, including sexual violence, at times causing Ms. Heard to fear for her life). The Court,
during Opening Statements in response to Mr. Depp’s objection, prohibited Ms. Heard from
telling the jury about the Sun Article- which was published in April 2018, Def. Ex. 99, - nearly 8
months before the Op-Ed, the trial in July 2020 during the limited period Mr. Depp was able to
claim damages,, the Complaint filed by Mr. Depp in June 2018 alleging irreparable damage to
his reputation, Def. Ex. 1599, the three week trial on Mr. Depp’s libel claims, the ensuing
publicity surrounding the trial, or the UK Judgment — a 129-page, 585 paragraph document
issued on November 2, 2020, Def. Ex. 133. Tr. 413:6-415:7. After many of Mr. Depp’s
witnesses had testified, the Court then allowed Ms. Heard to raise, but not admit into evidence,
the Sun article, the fact of the trial, and the publicity surrounding the trial, but still not the UK

Judgment. 4/29/22 Hearing Tr. 203:14-204:12. In an effort to prevent the UK Judgment from



coming into evidence, Mr. Depp represented he would not attempt to claim any damages after
November 2, 2020. 4/29/22 Hearing Tr. 27:17-22."

Notwithstanding Mr. Depp's representation he would not attempt to claim any damages
other than during the period December 18, 2018 through November 2, 2020, Mr. Depp made no
attempt to limit his damages and his counsel in Closings made clear they were seeking damages
from May 27, 2016 — the date Ms. Heard sought and obtained the DVTRO - through the present.
This was highly prejudicial to Ms. Heard, necessarily created confusion for the jury, and the
resulting $10 million compensatory and $5 million punitive awards reflect the jury’s belief that it
was “restoring” Mr. Depp’s reputation based on Ms. Heard’s initial filing of the May 2016
DVTRO - as Mr. Depp’s counsel requested in Openings and Closings. This alone justifies
setting aside the verdict and ordering a new trial.

Mr. Depp presented no evidence of any pecuniary damages suffered in the limited
December 18, 2018 through November 2, 2020 timeframe as a result of the Op-Ed. There was
no evidence of any projects or lost commercial opportunities because of the Op-Ed.

Moreover, Mr. Depp cannot demonstrate any reputational damages from the Op-Ed,
because the evidence (including Mr. Depp’s own testimony), was that Mr. Depp lost “Nothing
less than everything” as of May 27, 2016, when Mr. Heard obtained the DVTRO against him,
and that then there were “two years of just constant worldwide talk about [Mr. Depp] being this
wife beater,” before the Op-Ed was even published, including the Sun “wifebeater” article. In

addition, any reputational damage after the Op-Ed (which never mentioned Mr. Depp’s name)

'In spite of Mr. Depp’s representations that it would not seek to introduce or claim any damages
to Mr. Depp after November 2, 2020, Ms. Heard never agreed that limiting Mr. Depp’s damages
would obviate the need for the UK decision to be referenced and admitted into trial and instead
repeatedly requested the Court to reconsider and admit the UK Judgment into the trial.




would have been non-existent, or at best nominal, compared to the Sun article, the lawsuit
brought by Mr, Depp, the publicity over Mr. Depp’s lawsuit against the Sun in the United
Kingdom, the subsequent trial and the Judgment rendered against Mr. Depp.

Moreover, the exclusion of the UK Judgment necessarily prevents any reasonable or
competent assessment of any damages, including reputational damages, as well as the credibility
of Mr. Depp in asserting damages. There is no way a jury can determine any level of damage to
Mr. Depp from the Op Ed without taking into consideration all potential alternative causes of
damages, much less such an overriding one, brought on at Mr. Depp’s election to file a libel suit,
in a forum of his choosing, claiming irreparable damages to his reputation from the Sun article.

There can be no damages reasonably tied to the Op-Ed, much less $10 million. Itis
excessive as a matter of law and should be set aside.

A. There is No Evidence of Pecuniary Damages from the Op-Ed

Taking the evidence in the light most favorable to Mr. Depp, there is no evidence upon
which the Jury could have reasonably relied to determine that Mr, Depp suffered any pecuniary
loss because of the Op-Ed.

While Mr. Depp asserted he lost Pirates 6 because of the Op-Ed, there is no evidence
upon which the jury can rely to reach such a conclusion. Mr. Depp did not have a contract for
Pirates 6, Tr. 3528:6-12; 3595:19-22, there was media coverage that Mr. Depp would not be in
Pirates 6 as of October 25, 2018 — two months before the Op-Ed, Tr. 1878:12-1880:16, Mr.
Depp’s agent testified that it was very likely Mr. Depp would not be in Pirates 6 as of the Fall
2018, Tr. 3530:8-3532:11, and Mr. Depp testified that he would not have agreed to play a role in
Pirates 6 for “$300 million and a million alpacas.” Tr. 1880:21-1881:4. Moreover, the Disney

Corporate Representative testified that Pirates 6 is still “a project that’s possibly in development



at the studio” as of the present, Tr. 6120:19-6121:1, and that Disney would not entertain paying
Mr. Depp $300 million and provide him with a million alpacas, Tr. 6121:21-6122:4, and
Disney's representative further testified she did not know if Pirates 6 would ever be made. Tr.
1880:17-20. While Mr. Depp'’s agent testified to a deal for Mr. Depp for Pirates 6 for $22.5
million (yet also admitting that there is no writing memorializing the supposed deal), he said that
Mr. Depp would not be paid until the film shoots. Tr. 3500:19-3502:3. Mr. Whighan’s belief
there exist_ed a contract was based on his understanding that Tracey Jacobs, Mr. Depp’s earlier
agent, had negotiated a deal. Tr. 3498:19-3499:1. However, Tracey Jacobs testified there was
no deal negotiated and no commitment from Disney that Mr. Depp would be in Pirates 6 while
she represented Mr. Depp, which was up until October 2016. Tr. 5924:21-5925:2.

Since the film has never been shot (let alone even written), and was not by November 2,
2020 — the date Mr. Depp’s damages are cut-off - it would be impossible for Mr. Depp to claim
damages for Pirates 6. Yet Mr. Depp continued to claim this at trial.

Most importantly, there is no evidence that the Op-Ed has had anything to do with
whether Mr. Depp will be in Pirates 6. The Disney Corporate Representative testified that no
decision-maker within Disney has ever said that Disney would not cast Mr. Depp in Pirates 6 or
any other Disney project because of Ms. Heard’s Op-Ed. Tr. 6129:19-6130:8. In fact, while
Disney had internal emails commenting on negative publicity relating to Mr. Depp, including the
UK trial and judgment, it had nothing in its files even referring to the Op-Ed, much less a copy
of the Op-Ed. Tr. 6118:19-6119:13. Even Mr. Marks, Mr. Depp’s expert, acknowledged the
article published three days after the UK Judgment indicating that Mr. Depp was out of any
further Pirates franchise. Tr. 3616:4-20, Def. Ex. 134. 1If the jury based any aspect of its award

on Pirates 6, this would have been contrary to the evidence, prejudicially impacted by Ms. Heard




being prevented from introducing the November 2, 2020 UK Judgment (Def. 133), or the article
three days later (Def. Ex. 134), purely speculative, and was effectively prohibited because Mr.
Depp was limited to damages before November 2, 2020.

Nor is there any evidence Mr. Depp lost any other opportunities because of the Op-Ed.
There is no evidence of any other films being lost because of the Op-Ed. Mr. Whigham testified
that Mr. Depp did not have any studio films between December 2018 and October 2020, but he
did not testify that it was the Op-Ed that caused Mr. Depp to lose any opportunities. Tr.
3509:17-3512:16. Instead, Mr. Carino — Mr. Depp’s other agent - testified that the publicity
surrounding litigation was harmful to Mr. Depp’s career. Tr. 3028:3-3029:21. Mr. Depp filed the
lawsuit against the Sun and Mr. Wooten in June 2018, Tr. 3540:15-19 — and against Ms. Heard
in March 2019. Tr. 3665:20-21. Mr. Whigham testified there was a great deal of publicity
surrounding the UK trial, and Mr. Depp had not been cast in any film since the UK trial. There
is also no evidence of any endorsements Mr. Depp lost or did not receive because of the Op-Ed.
In fact, Mr. Depp still has an endorsement deal with Dior, which he has had since 2015. Tr.
3595:8-18.

There is absolutely no evidence demonstrating the Op-Ed caused Mr. Depp to suffer any
financial losses, and Mr. Depp did not testify to any lost opportunities or financial damages.

B. The Jury’s Compensatory and Punitive Damage
Awards Were Excessive as a Matter of Law

Given that the Jury did not, and could not, award Mr. Depp damages for any financial or
pecuniary losses based on the evidence presented at trial, the only damages the Jury could

possibly have awarded to Mr. Depp were reputational damages.? Even though reputational

2 At no point in his testimony or through his experts did Mr. Depp ever claim damages for
emotional distress.




damages are non-pecuniary, a jury still must “award damages that resulted only from the
defendant’s wrong, and not from other causes.” Gazette, Inc. v. Harris, 229 Va. 1, 41 (1985).
Moreover. reputational damages cannot be used to punish a defendant “for all of the negative
publicity that Plaintiff had received” separate from the alleged defamation. Thomas v. Psimas,
101 Va. Cir. 455, 463-64 (Norfolk Cir. Jan. 17,2019). But that is precisely what happened here,
and it was compounded by the exclusion of evidence of the UK Judgment.

C. Mr. Depp is Not Entitled to Damages
For Any Conduct Prior to the Op-Ed

There is no evidence of damage to Mr. Depp’s reputation caused by Ms. Heard’s Op-Ed.
Instead, Mr. Depp testified that the damage to his reputation was when Ms. Heard obtained the
DVTRO on May 27, 2016 — for which he cannot be compensated. Mr. Depp began his
testimony by informing the Jury that he brought this case because “[a]bout six years ago, Ms.
Heard made some quite heinous and disturbing, brought these certain criminal acts against me
that -- that were not based in any species of truth.” Tr. 1601:15-20. Mr. Depp then continued his
testimony by describing how the accusations from the DVTRO in 2016 spread through the
media: “the news of this -- her accusations had sort of permeated the industry and then made its
way through media and social media, became quite global, let's say, ‘fact,’ if you will.... I felt it
my responsibility to stand up, not only for myself, in that instance, but stand up for my children,
who, at the time, were 14 and 16, and so, they were in high school. And I thought it was
diabolical that my children would have to go to school and have their friends or people in the

school approach them with the infamous People magazine cover with Ms. Heard with a dark

bruise on her face. And then it just kept -- the — it kept multiplying. It just kept getting bigger and

bigger.” Tr. 1601:15-1605:1. Mr. Depp emphasized that his reputation has been damaged for

six years, well before Ms. Heard’s Op-Ed: “So it was my responsibility, I felt, to not only
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attempt 1o clear my name for the sake of -- well, for many reasons, but I wanted to clear my
children of this hard thing that they were having to read about their father, which was untrue. . ..
It has really taken this full six years, and it's been six years of trying times. 1t's very strange when
one day you're Cinderella, so 10 speak, and in 0.6 seconds, you're Quasimodo.” Id. Mr. Depp’s
testimony clearly establishes that the damage to his reputation occurred in May 2016, and was
not related to the Op-Ed.

And this was not isolated evidence. Mr. Depp also testified that after the public became
aware of the DVTRO in May 2016, the bad news about him “was multiplying and multiplying
and multiplying throughout media, throughout social media as well, so-called sort of strike
media or whatever. And 1 was taken aback a bit.... they were abuse allegations, and then there
was alcohol and then there was drugs and violence. And it just -- it was already right then and
there, before my eyes, spinning out of control.” Tr. 1850:3-1852:12. Mr. Depp testified that
when Ms. Heard obtained the DVTRO, he lost “Nothing less than everything.” Tr. 1867:21-
1869:3. “Because when the allegations were made, when the allegations were rapidly circling the
globe, telling people that I was a drunken, cocaine-fueled menace who beat women, suddenly in
my 50s, it's over. You know, you're done.” /d.

This negative publicity in 2016 included articles from TMZ and People Magazine that
showed photos of the abuse alleged by Ms. Heard, which Mr. Depp introduced into evidence in
this case. PL Exs. 409, 414. The negative publicity about Mr. Depp before Ms. Heard’s Op-Ed
also included headlines such as:

e “Apparently Drunk Johnny Depp Cut OfT at Hollywood Film Awards Ceremony”

¢ "Johnny Depp: Friends and Family Seriously Concerned About Him. Here's Why."

e "Johnny Depp Has a Clear and Epic Sense of Entitlement, Ex-managers Say."

e "Johnny Depp: A Star in Crisis and the Insane Story of His Missing Millions."

e "Johnny Depp Reportedly Drank Heavily and Was Constantly Late on the New Pirates
Movie Set."
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e "Johnny Depp's Financial Woes Might Sink the next Pirates of the Caribbean."
"Where did it all go wrong for Johnny Depp? After a string of flops and a ton of bad
press, Johnny Depp's star power looks as wobbly as Jack Sparrow on a plank."
"Pirates of the Caribbean: The Diminishing Retumns of Johnny Depp."

"Why are all of Johnny Depp's movies bombing at the box office?"

“Johnny Depp allegedly showed up drunk to movie premiere, reports say."

"The Real Reason Johnny Depp Used an Earpiece on a Film Set."

"The Trouble with Johnny Depp: Multimillion-dollar lawsuits, a haze of booze and hash,

a marriage gone very wrong, and a lifestyle he can't afford, inside the trials of Johnny

Depp."

* "Vodka for breakfast, 72-hour Drug Binges and Spending Sprees that Beggar Belief:
Allison Boshoff reveals why Hollywood's reeling over what's being called 'Johnny
Depp's career suicide note."

e “How can JK Rowling be Genuinely Happy Casting Wife Beater Johnny Depp in the
New Fantastic Beasts Film”

Tr. 2264:8-2269:13; Tr. 3535:11-3536:13. Mr. Depp admitted that these articles were not
because of Ms. Heard’s Op-Ed (they could not have been), but rather, “all started with Ms. Heard
going to -- going directly to a court to get a TRO, which is with a bruise on her face and
paparazzi. That was the sort of beginning of the ball rolling down the hill and gaining
momentum.” Tr. 2254:2-16.

After six weeks of trial, Mr. Depp went back up to the stand and reiterated this testimony
to the Jury, stating that Ms. Heard’s actions on May 27, 2016, “Changed everything.” Tr.
7726:3-5. He again did not state that it was the Op-Ed that damaged him, but the accusations
from May 2016, claiming that “I have spoken up for what I've been carrying on my back,
reluctantly, for six years.” Tr. 7230:9-7231:13.

Mr. Depp did not only rely on his own testimony to claim damages from May 2016
forward. Doug Bania, an expert hired by Mr. Depp, was “asked to analyze the impact of
the -- this -- the allegations of domestic abuse made by Ms. Heard as it relates to her 2016

restraining order, and then asked, also, to analyze the publication of that alleged abuse in
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her 2018 Washington Post Op-Ed.” Tr. 3631:15-12. Mr. Bania testified that his “analysis shows
that prior to 2016 and the allegations, the abuse allegations, Mr. Depp was not portrayed in a
negative connotation.... Then afier the 2016 mark, you know, the majority of those results
turned into negative things about the abuse allegations. And then, even more so after the
Op-Ed, there seemed to be kind of a theme or a flavor of not only the abuse allegations, but his
drinking and drug use.” Tr. 3636:2-2]1. But Mr. Bania admitted that his analysis cannot
“separate out how Mr. Depp's reputation was impacted from the Op-Ed versus how it was
impacted by when Ms. Heard filed for divorce.” Tr. 3655:12-17. This means (as Mr. Bania
admitted) that Mr. Depp’s expert cannot say that Mr. Depp’s reputation or public image was
affected by the Op-Ed. Tr. 3658:20-3660:22. In fact, Mr. Bania testified that Mr. Depp’s Q
scores, both positive and negative, actually improved after Ms. Heard’s Op-Ed, meaning his
reputation and public image actually improved after the Op-Ed into 2020 (which again, Mr.
Bania admitted). Tr. 3681:9-17

Finally, Mr. Depp’s counsel improperly emphasized to the jury that it could find damages
based on Ms. Heard obtaining the DVTRO. Counsel began Mr. Depp’s closing argument, not by
discussing the Op-Ed, but by stating, “On May 27th, 2016, Ms. Heard walked into a courthouse
in Los Angeles, California to get a no notice ex parte restraining order against Mr. Depp, and in
doing so, ruined his life by falsely telling the world that she was a survivor of domestic abuse at
the hands of Mr. Depp. Today, on May 27th, 2022, exactly six years later, we ask you to give
Mr. Depp his life back by telling the world that Mr. Depp is not the abuser Ms. Heard said he is,
and hold Ms. Heard accountable for her lies.” Tr. 7740:14-7741:3. Counsel for Mr. Depp then
went on to tell the jury that Ms. Heard seeking the DVTRO was not based on truth and was

instead designed to ruin Mr. Depp: “When she walked into court, six years ago today, on May
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27th, 2016, to get a domestic violence restraining order against Mr, Depp, she did so in front of
paparazzi with a mark on her face. The evidence presented at this trial demonstrates that Ms.
Heard didn't just want a divorce, she wanted to ruin him.” Tr. 7760:19-7761:4. Like Mr. Depp’s
testimony, and the evidence offered throughout the case, these were not isolated remarks, but
permeated the entire closing - that Ms. Heard should be held responsible for seeking the DVTRO
in 2016. See Tr. 7798:11-19 (“That's when his life ended. That was six years ago to this day,
when Ms. Heard, on May 27th, 2016, walked into court with her public — with her publicist, Jody
Gottlieb, having tipped off TMZ, with an alleged mark on her face to accuse Mr. Depp of
abuse.”); Tr. 7804:1-5 (“It is about Mr. Depp's reputation. And freeing him from the prison in
which he has lived for the last six years, and it's six years to the day.”); Tr. 7807:12-16 (“You
heard from Mr. Depp yesterday that he has been carrying these outlandish, outrageous stories on
his back pretty stoically, and living with them for six years and waiting to be able to bring the
truth back.”). The emphasis of this closing was clear — Mr. Depp was asking the jury to
compensate him for actions that occurred on May 27, 2016 — actions to which he has no right to
damages. This is improper and calls for this Court to set aside the verdict. Thomas, 101 Va. Cir.
at 463-64 (“The Court has a substantial concem that the jury’s decision was a result of an
attempt by them not merely to compensate but to punish Defendant for her remarks about a
personnel matter on the public airwaves. Moreover, it appears that they intended to punish her
for all of the negative publicity that Plaintiff had received and not just the effects of one

interview in March of 2016.”).
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D. Mr. Depp is Not Entitled to Damages for Altcrnative Causes, Including the
Sun Publication, the Ensuing Litigation Brought by Mr. Depp, the UK Trial
and Surrounding Publicity, and the UK Judgment
The evidence demonstrates that any damages caused to Mr. Depp after the Op-Ed were
not because of the Op-Ed. There were a number of alternative causalities, the most significant
was surrounding the Sun’s April 2018 publication in the UK for an article by Dan Wootton,
entitled “How can JK Rowling be Genuinely Happy Casting Wife Beater Johnny Depp in the
New Fantastic Beasts Film,” and the ensuing lawsuit, trial and Judgment. Mr. Depp brought a
lawsuit against the Sun and Mr. Wooten on June 13, 2018 — six months before Ms. Heard’s Op-
Ed, Tr. 3540:15-19, because Mr. Depp wanted to “clear his name” Tr. 3608:19-3609:1 — the
exact same quest repeated by Mr. Depp and his counsel throughout this trial. The UK litigation
resulted in a three- week trial in London in the summer of 2020. Tr. 7317:3-7319:13; see also
7320:2-13. As Mr. Depp’s agent testified, there was an enormous amount of press surrounding
the trial. Tr. 3544:1-22. In fact, Mr. Bania’s analysis found that the press surrounding Mr. Depp
after Ms. Heard’s Op-Ed did not mention the Op-Ed at all, Tr. 3664:13-3665:2, but instead were
about Mr. Depp’s trial in the UK, which included the following headlines:
v “Jol‘mny Depp's disturbing alleged text messages read aloud in court as libel lawsuit
o t‘)ef::: burn Amber": Texis allegedly sent by Johnny Depp about ex read in court”
¢ “Hollywood nervously awaits fallout from explosive Johnny Depp trial.”

e “Johnny Depp vs. Amber Heard: All the nasty bits of the U K. trial- and it's all nasty”
e “Johnny Depp: Claims in the Sun he beat ex-wife 'complete lies,' court told.”

Tr. 3668:2-3671:22. Mr. Depp’s agent testified that after the trial, and these headlines, in July

2020, Mr. Depp has made no more films. Tr. 3550:10-16.°

3 This case 1s the opposite of Gov't Micro Res., Inc. v. Jackson, 271 Va. 29, 47 (2006), in which
the Supreme Court acknowledged “Jackson’s right to recover greater damages because he
presented evidence of his untamished reputation prior to the defamation.” Mr. Depp’s reputation
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Mr. Depp cannot, as a matter of law, be compensated for any injuries caused by anything
associated with the Sun publication, the UK lawsuit, the trial or the UK judgment. Yet Mr.
Depp’s expert, Mr. Bania, could not separate out how Mr. Depp’s reputation was impacted from
the Op-Ed versus the publicity surrounding Mr. Depp UK litigation. Tr. 3657:4-15. Nor did Mr.
Depp present any other evidence that was able to separate any damages Mr. Depp purportedly
incurred from the Op-Ed versus what he sustained from the UK litigation.

Finally, Mr. Depp claimed in his testimony that he has been damaged for the past 6 years,
including through this jury verdict. Mr. Depp’s counsel also argued this in Closing. Tr. 7807:12-
16 (*You heard from Mr. Depp yesterday that he has been carrying these outlandish, outrageous
stories on his back pretty stoically, and living with them for six years and waiting to be able to
bring the truth back.”). This completely defied Mr. Depp’s representation to the Court that Mr.
Depp was only going to claim damages from December 18, 2018 through November 2, 2020. It
is eminently unfair and prejudicial for the Jury to be told repeatedly that that Mr. Depp was
damaged for six years, up to the present, while Mr. Depp represented to the Court that it was not
claiming such damages. The prejudice is exponentially increased because Ms. Heard was denied
the ability to introduce the evidence that Mr. Depp’s lawsuit against the Sun and Mr. Wooten
resulted in an extensive, 129-page judicial finding that Mr. Depp committed 12 acts of domestic
violence against Ms. Heard, including sexual violence, and had caused Ms. Heard to fear for her

life. Def. The Jury’s verdict as to damages should be set aside.

was anything but untarnished before the Op-Ed was published, and was further tarnished after
the Op-Ed was published by events entirely unrelated to the Op-Ed.
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E. Virginia Casclaw Supports Setting Aside
Damages Judgments that are Excessive

There have been several cases that have found damages to be excessive in defamation
cases, which are instructive here. While “[e]ach case must be determined by its own facts...it is
nevertheless true that the verdicts of other juries which have been approved by the courts ...
represent the common or average judgment of mankind as to the proper recovery in such cases.’”
Sheckler v. Va. Broad. Corp., 63 Va. Cir. 368, 372 (Charlottesville Cir. 2003) (finding a verdict
of $10 million to be excessive and multiple times the amount of any other damages award for
defamation in Virginia) (quoting Chesapeake & Ohio Ry. v. Arrington, 126 Va. 194,218
(1919)).

For example, in Richmond Newspapers, Inc. v. Lipscomb, 234 Va. 277, 300-01 (1987) the
Virginia Supreme Court sustained a remittitur of $900,000 from a $1,000,000 compensatory
damage award for defamation arising out of the publication of a front-page article in the
Richmond Times-Dispatch, which reported on complaints about plaintiff's performance as a
teacher. While the Court affirmed the judgment that the teacher was defamed, it held that “an
award of $1,000,000 clearly would have been excessive,” and that “the evidence does not
demonstrate that the trial court abused its discretion in reducing the award to $100,000.” Id.

In Gazette, Inc. v. Harris, 229 Va. 1 (1985), the jury awarded compensatory damages of
$100,000 for publication of an advertisement accusing plaintiff of racism in the campus
newspaper of the university where plaintiff was a professor. /d. at 43-48. The Virginia Supreme
Court held that $100,000 in damages bore no relationship to the loss sustained by the plaintiff.
“[T]he verdict of $100,000 is so out of proportion to the damage sustained as to be excessive as a
matter of law. As defendant points out, Moore experienced no physical manifestation of any

emotional distress. Moreover, he sought no medical attention for any condition resulting from
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the publication. In addition, there was no evidence that Moore's standing with his peers was
diminished as the result of the libel. ... Actually, the evidence showed that Moore continues to
be held in high esteem among his community of friends and colleagues.” /d. at 48. Similarly,
Mr. Depp can point to no damages sustained from the Op-Ed, as opposed to other, unrelated
events. The $10 million verdict is completely out of proportion with anything even remotely
related to the Op-Ed, especially in light of the Sun article, the lawsuit filed by Mr. Depp, the
ensuing trial and admitted negative publicity and the adverse UK Judgment in the same
timeframe.

Two Circuit Court cases are also instructive. In Thomas v. Psimas, 101 Va. Cir. 455,
(Norfolk Cir. Jan. 17, 2019), the Court reduced a damages award of $350,000 for defamation to
$75,000. The Court found that the award was excessive, because “[o]n March 8,2016, when
Defendant made her defamatory statement to WAVY-TV, Plaintiff had already been
unflatteringly portrayed in many articles criticizing him in The Virginian-Pilot.” /d. at 458-460.
As described above, and admitted to by Mr. Depp, he had been unflatteringly portrayed for at
least two years before Ms. Heard’s Op-Ed. In addition, the Court in Thomas had “a substantial
concern that the jury’s decision was a result of an attempt by them not merely to compensate but
to punish Defendant for her remarks about a personnel matter on the public airwaves. Moreover,
it appears that they intended to punish her for all of the negative publicity that Plaintiff had
received and not just the effects of one interview in March of 2016.” /d. at 463-64. Here, the
Jury’s award of $10 million is not commensurate with damages purportedly caused by Ms.
Heard’s Op-Ed, but rather appear to punish her for all the alleged harm caused to Mr. Depp for

the past six years beginning with the May 27, 2016 DVTRO, for which Mr. Depp was not
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entitled (o receive damages. The same is true for the $5 million punitive damages — there was
obviously a sense to punish Ms. Heard for something far beyond the Op-Ed.

Finally, in Sheckler v. Va. Broad. Corp., 63 Va. Cir. 368 (Charlottesville Cir. 2003), the
Court found an award of damages of $10 million in a defamation case to be excessive and
reduced the award to $1 million. There a broadcast corporation, through its TV station, aired
inaccurate information regarding plaintiff's arrest for conspiracy to distribute cocaine, namely
that law enforcement officers found 50 grams of crack cocaine and 500 grams of powder cocaine
at his residence and business. Despite the finding of defamation, the Court significantly reduced
the damages award, because it found that “the Defendant could be held responsible only for
those injuries inflicted by the defamatory portions of the Defendant's broadcasts, not the losses or
injuries sustained from the attendant arrest, prosecution, and forfeiture proceedings, or from the
newspaper accounts and the accurate portions of the television broadcasts and Internet
publications reporting those events. Likewise, the Defendant could not be held liable for creating
any of the emotional, mental health, or physical symptoms deemed to have predated the
defamatory broadcasts.” /d. at 377. “Notwithstanding these limitations and conditions, the jury
awarded the Plaintiff § 10,000,000.00, an amount more than sufficient to compensate him for all
of his injuries from any source whatsoever. The most plausible explanation for the size of the
award is that the jury misperceived the law and the instructions and, instead, set out to punish the
Defendant in addition to compensating the Plaintiff.” /d. The same is true here, where it appears
that the jury was punishing Ms. Heard for everything that happened to Mr. Depp from 2016
forward. In fact, Mr, Depp’s Closing asked the jury to clear his name for everything from 2016
forward, which the Court in Sheckler held was error, holding that the excessive award, “is

supported by a review of Plaintiff's counsel's remarks in summation. Instead of asking for
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compensation for proven losses, Plaintiff's counsel, without objection, asked the jury to require
the Defendant television station to pay an ‘enormous sum of money to clear Mr. Sheckler's good
name.”” Jd. Mr. Depp’s counsel asked the jury “to give Mr. Depp his life back” by referring not
to the Op-Ed, but by referring back to May 27, 2016: “On May 27th, 2016, Ms. Heard walked
into a courthouse in Los Angeles, California to get a no notice ex parte restraining order against
Mr. Depp. and in doing so, ruined his life by falsely telling the world that she was a survivor of
domestic abuse at the hands of Mr. Depp.” Tr. 7740:14-7741:3. Damages in this case cannot be
based on actions from 2016 or any damages that Mr. Depp suffered because of the trial in the
UK. But the Jury’s $10 million judgment for reputational damages clearly showed that is what
the Jury did. Such an award is excessive, and by law, should be set aside.

I1. THE VERDICTS ON THE COMPLAINT AND COUNTERCLAIM
ARE INCONSISTENT AND THEREFORE SHOULD BE SET ASIDE

The Virginia Supreme Court has held that jury verdicts that are “irreconcilably
inconsistent . . . cannot stand.” Roanoke Hosp. Ass'n v. Doyle & Russell, 215 Va. 796, 804
(1975). In that case, the Supreme Court instructed that a new trial is necessary when portions of
a jury verdict are irreconcilable. /d; see also Tyree v. Harding, 11 Va. Cir. 446, 450 (Lynchburg
Cir. 1977) (holding that “the jury verdict was inconsistent” which “in such form requires a new
trial on all issues.”).

Here, the Jury’s verdict in favor of Mr. Depp as to his defamation claims and in favor of
Ms. Heard as to her claim of defamation are inherently and irreconcilably inconsistent, and
therefore cannot stand. The verdicts found that Mr. Depp did not abuse Ms. Heard at any time,
while at the same time necessarily found that Ms. Heard did not lie about being a victim of
domestic abuse, and in particular abuse that occurred on May 21, 2016. These findings are

entirely inconsistent.
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In overruling Ms. Heard’s Demurrer, this Court held that the statements “Amber Heard: |
spoke up against sexual violence—and faced our culture's wrath. That has to change”; “Then two
years ago, | became a public figure representing domestic abuse, and | felt the full force of our
culture's wrath for women who speak out’: and “1 had the rare vantage point of seeing, in real
time, how institutions protect men accused of abuse” all could convey the same meaning, “that
Mr. Depp abused Ms. Heard.” 3/27/20 Letter Opinion at 4-5 (emphasis added). In reaching that
conclusion, the Court held that the inference could be made based on “the events surrounding the
parties’ divorce,” including the allegations from “May 2016.” Id. at 5. This holding means that
for the Jury to have found in Mr. Depp’s favor as to his defamation claims, it necessarily had to
find that Mr. Depp did not abuse Ms. Heard at any time, including May 21, 2016.

Conversely, when this Court overruled Mr. Depp’s Demurrer to Ms. Heard’s

Counterclaim, it held that the statement made on April 27, 2020 about the May 21, 2016
incident® “impl[ies] that Ms. Heard lied and perjured herself when she appeared before a court in
2016 to obtain a temporary restraining order against Mr. Depp. Moreover, (it] impl[ies] that she
lied about being a victim of domestic abuse.” 1/4/21 Letter Opinion at 6 (emphasis added).
This holding means that for the Jury to have found in Mr. Heard’s favor as to her defamation
claim, it necessarily had to find that Ms. Heard did not lie about being a victim of domestic
abuse, and in particular the incident occurring on May 21, 2016.

Mr. Depp himself acknowledged before the trial that the parties’ defamation claims are

mirror-images of each other:

* The full statement is here: “Quite simply this was an ambush, a hoax. They set Mr. Depp up by
calling the cops but the first attempt didn’t do the trick. The officers came to the penthouses,
thoroughly searched and interviewed, and left after seeing no damage to face or property. So
Amber and her friends spilled a little wine and roughed the place up, got their stories straight
under the direction of a lawyer and publicist, and then placed a second call to 911.”
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